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CONSULTATION ON NEW FOOD REGULATIONS BEGINS 

This article first appeared in Food New Zealand Magazine February/March 2015 

The Ministry of Primary Industries has just launched a major consultation on new regulations 

under the Food Act 2014. Submissions are due on 20 February for responses relating to cost 

recovery and 31 March 2015 for responses to other proposals.  

These proposals will fill out the detail of how the high-level framework of the Food Act 2014 

will operate in practice and will therefore impact on all parts of the food and beverage sector 

covered by the Act.  

There is a lot for food businesses to get their head around in MPI’s 136 page consultation paper. 

Much of it is both quite technical in terms of the workings of the regulations but also fairly 

generic across industries; so it can be difficult to envisage precisely how the recommendations 

will impact on any given business or industry in practice. But there are some key questions 

that all food businesses will want to keep in mind when they scan the proposals: 

 relevance: will this apply to my business? 

 necessity: are these proposals at the right level to ensure food safety and suitability for 

businesses of my type, or do they go further than necessary?  

 clarity: are my compliance obligations clear?  

 cost: what will the cost implications of these proposals be for my business? 

There are also important issues to consider for industry organisations. The Act and the 

consultation paper provide opportunities for industry-based programmes to play a role in 

minimising cost and standardising compliance. The consultation paper should also act as a 

catalyst for industry organisations to consider how their members can best engage with the 

new food regime. 

In this article, we outline some of the key points in the consultation paper with reference to the 

considerations set out above. 

The Food Act 2014 

The passing of the new Food Act in June 2014 heralded a major change in the way that food 

and beverages are regulated in New Zealand. Replacing the outdated Food Act 1981 and the 

Food Hygiene Regulations 1974, the Food Act introduces a risk-based food safety system across 

all food and beverage sectors.  

The centrepiece of the Food Act 2014 is the introduction of a sliding scale of compliance 

requirements that is applied according to the food safety and suitability risk of a business. 

These are known as “risk-based measures”. Risk is determined on the basis of sectors or 
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processing steps within sectors (e.g. food service is classified as high-risk, retailers of pre-

packaged shelf stable foods are classified as low-risk). 

High-risk food businesses will be required to register an individualised Food Control Plan 

(FCP) under which they must identify food safety risks and the steps they need to take to 

manage these risks. An FCP can be based on a template or businesses can develop their own 

custom plan to suit their individual needs. FCPs are registered either with MPI or the relevant 

territorial authority.  

Businesses in medium-risk sectors will be subject to National Programmes (NPs). There are 

three levels of NP, with level 3 representing the highest level of risk and consequently the 

strictest NP requirements. Registration of a written plan is not required; however, a basic form 

of business registration with either MPI or the relevant territorial authority is necessary.   

The Food Act 2014 also introduces new requirements for importers, who will be required to 

register with MPI and comply with certain obligations.  

The Food Act 2014 only covers food produced and sold or traded commercially and there are 

exemptions for businesses already covered by either the Animal Products Act 1999 or the Wine 

Act 2003.  

The Act is not yet fully in force. This will happen on or before 1 March 2016, after which time 

there will be a three year staggered transition for food businesses to enter into the new regime. 

Scope of the proposed regulations 

The Food Act 2014 sets out a high-level framework, but the specifics of how the system will 

work in practice are filled out through more detailed subordinate legislation in the form of 

regulations and notices. The consultation paper sets out MPI’s proposals for regulations and 

notices covering the following areas within the Act: 

 Food control plans and national programmes, including requirements for registration and 

verification (auditing) and food safety and suitability requirements. 

 Recognised agencies, persons and classes of persons 

 Approved documents, materials, facilities, persons and classes of persons 

 Cost recovery 

 Food standards 

 Imported foods 

 Exemptions 

 Infringement offences 

 Transitional matters 

Food control plans and national programmes 

Proposals regarding registration and verification (auditing) of FCPs and NPs are set out in 

Part 4 of the consultation paper. For food businesses, these proposals are important because 

they determine how, and how often, their operations will be subject to independent evaluation 

or verification. The proposals address matters such as: evaluation prior to registration; annual 
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renewal or registration; the time frame for initial the verification of an FCP/NP and the 

frequency of subsequent verifications; the duties and obligations of verifiers. 

The broad lines of the proposals are familiar from the wine and animal products sectors as well 

as the food safety programmes under the Food Act 1981, where the system has generally proved 

successful. Nevertheless, there are issues for food businesses to consider such as: 

 The cost implications of the proposed frequency and extent of evaluation/verification.  

 Access to evaluators/verifiers, particularly in more remote rural areas.  

 The need for clear guidance on the particular attributes of a sector, to encourage 

consistency and avoid a “belt and braces” approach being used by unfamiliar 

evaluators/verifiers. 

 The adequacy of the process for reconsidering the decision of a verifier. 

For industry organisations, also, the potential for unnecessary cost and lack of consistency 

across an industry is of relevance. The consultation paper does provide some incentives that 

make the prospect of industry-wide coordination attractive: FCPs under an approved industry 

template do not require evaluation and there is the possibility for “bulk” registration under an 

NP for businesses operating pursuant to an industry programme.    

Food safety and suitability 

Also in Part 4 of the consultation paper are proposals for regulations about food safety and 

suitability requirements. These cover the following aspects of food businesses: 

• places, facilities, equipment and essential services; 

• supporting systems; 

• people; 

• ingredients and other inputs; 

• production, processing and handling; 

• finished products (including labelling); 

• documents, records and reports; 

• corrective action; and 

• sampling and testing. 

The intent is that these regulations will be outcome-based – i.e. specifying the outcomes that 

they require food businesses to achieve rather than specifying the means by which they are 

achieved. Overall, they present a very comprehensive approach to food safety and suitability; 

too comprehensive in fact to summarize in a brief article! 

Food businesses and industry organisations reviewing these proposals will want to scrutinize 

the proposals closely, asking whether each and every one of these outcomes is appropriate for 

their business. While an outcome-based approach does provide flexibility, there is no escaping 

the fact that there are a lot of regulations proposed that cumulatively add up to a lot of 

compliance.  

They should also consider how broadly stated outcomes could be interpreted by evaluators or 

verifiers in practice; there is plenty of leeway for verifiers or evaluators to have different views 

from food business operators on some matters.  
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Recognised agencies, persons and classes of person 

Part 5 of the consultation paper sets out the proposed requirements for persons or agencies 

who carry out evaluation or verification of FCP/NPs and also of importers. Such persons or 

agencies must be approved (or “recognised” in the terminology of the Act) by MPI for those 

tasks. 

Core requirements are proposed for persons or agencies to demonstrate that they are “fit and 

proper” to undertake the duties set out in the Act. For some processes or sectors additional 

specific technical competencies may need to be demonstrated. MPI proposes that agencies 

evaluating or verifying custom FCPs will be required to be accredited to ISO 17020. For other 

activities agencies or persons will be assessed by MPI against certain performance 

requirements.   

This part of the consultation paper will be of particular interest to food auditing businesses, 

and should be read in conjunction with the verifier duties in part 4 and the transitional 

arrangements in part 12.  

Key issues for food businesses will include the cost of achieving and maintaining recognition 

(which will inevitably be passed on to them); the availability of sufficient recognised agencies 

or persons to provide a competitive service in rural areas; and sufficient clarity around the 

scope of evaluation/verification activities to ensure a consistent and appropriate approach. 

(Note that territorial authorities are already authorised under the Food Act to manage and 

carry out verification for food businesses selling food primarily directly to consumers that 

operate under a template food control plan entirely within the district of the territorial 

authority.) 

 Approved documents, materials, facilities, persons and classes of persons 

 Part 5 of the consultation paper sets out the criteria under which MPI will approve documents, 

materials, facilities, persons and classes of persons. Such approvals might cover a range of 

matters from laboratory testing to industry programmes. The objective is to ensure that the 

facilities, documents and materials are appropriate, safe and suitable for their intended 

purpose, and that the persons providing services have the necessary competencies, training, 

qualifications and experience to do so. Food businesses and industry organisations should 

consider whether there are any documents, materials, facilities, persons and classes of persons 

that might require approval and, if so, whether the proposed criteria are appropriate. 

Cost recovery 

Cost recovery proposals are set out in Part 7 of the consultation paper with an earlier 

submission date of 20 February 2015. This date coincides with the submission date for another 

consultation on cost recovery across a number of food and agriculture sectors (biosecurity, 

animal products, agricultural compounds and veterinary medicines, wine and animal welfare) 

which MPI is running in tandem. 
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The cost recovery proposals in the consultation paper mainly relate to charges for the various 

functions carried out by MPI under the new food regime. Territorial authorities will be able to 

set their own charges for services that they carry our (e.g. registration). Third parties such as 

verifiers, evaluators and laboratories will set their own charges on a commercial basis. 

MPI recommends that charges be collected as fees for specific services. Most of the fees are 

structures on the basis of a set initial payment covering up to the first hour of MPI’s time, with 

additional fees payable at an hourly rate for any time over the first hour – e.g. the registration 

of a business subject to a level 3 NP will cost $116.25 per application plus $155.00 per hour in 

excess of 1 hour processing the application. 

The proposed fees will of course be scrutinised by food businesses as a cost of compliance. They 

should be aware that these proposals are not the end of the cost recovery process. MPI is doing 

further work on cost recovery in relation to developing and maintaining standards which will 

be completed by the beginning of the 2016/17 financial year. For an example of what this might 

look like in practice, food businesses should refer to the tandem consultation on cost recovery 

mentioned above, which proposes to collect $62.1 million from affected sectors in the next 

financial year. 

Food standards 

Part 8 of the consultation paper addresses food standards. No changes are proposed to the 

existing food standards, with the exception of the rules for maximum residue limits (MRLs).  

The legal instruments under which MRLs are currently regulated will be changed. The Chief 

Executive of MPI now has the power to determine MRLs by notice. Previously each new MRL 

needed to be determined a more cumbersome Ministerial process. The proposed regulations 

that set up this new system to a large extent mirror the existing rules, which have generally 

worked well to date. However, the fact that these rules are being opened up for consultation 

does offer food businesses the opportunity to raise any outstanding issues they have 

encountered under the existing rules. 

Imported food 

Imported food is addressed in Part 9 of the consultation paper. MPI proposes that all importers 

will need to be registered under the new Act including, after a transition, those already 

registered under the old legislation. Importers will be subject to record keeping requirements 

as well as requirements for storage and transport. Importers will be classified based on risk – 

as they currently are – with greater requirements (e.g. pre-clearance) for goods of higher 

regulatory interest.  

MPI is not proposing, however, that all importers be subject to routine verification. Rather, 

importers may be subject to verification “if information indicated this was necessary as a result 

of adverse outcomes from monitoring the food safety system (by MPI), or through routine 

systems audits, or by benchmarking surveys.” The differentiated treatment of importers versus 

domestic producers is a longstanding point of contention and will no doubt be the subject of 

debate in the submission process.  



6 

 

© John Barker Law 2015   

Exemptions 

The Food Act 2014 provides for exemptions to the requirements of the Act. In Part 10 of the 

consultation paper, MPI proposes that no exemptions be made at this point.  

Food businesses should consider whether there are any exemptions that might be appropriate 

for their operations. We note that under the Wine Act 2003, an exemption was made to provide 

for export wine to be labelled according to an importing country’s standard rather than the NZ 

standard “to the extent that [New Zealand] labelling requirements conflict with the labelling 

requirements of the country that imports the wine.” This might be a sensible exemption for 

other pre-packaged export sectors as well. 

Infringement offences 

Part 11 of the consultation paper identifies which offences will be considered infringement 

offences and what the penalties for those offences will be. Infringement offences are breaches 

of the Food Act 2014 that are considered comparatively minor, and that warrant more than a 

warning, but less than the full sanction of criminal law. These are proposed to include: 

importing goods without registration; failure to carry out a duty under section 48 of the Act; 

and breaches of the Food Standards Code not related to food safety.  

Transitional matters 

Part 12 of the consultation paper provides detail as to how the transition to the new Food Act 

regime is proposed to be managed. A staggered transition is proposed, divided into three phases 

(1 March 2016 – 30 June 2017, 1 July 2017 – 30 June 2018, 1 July 2018 – 30 June 2019). Each 

food sector or processing step is allocated a particular phase during which it must complete the 

transition process. This phasing will require the introductory period for the Act to be extended 

to 30 June 2019. A transition is also provided to carry across recognition of existing approved 

food safety programme auditors into the new regime, subject to certain conditions. 

Food businesses and industry organisations will need to review where their activities sit within 

the transitional phasing and consider whether they need more time, or whether then might 

consider it advantageous to move to the new regime earlier (noting that food businesses can 

opt to voluntarily enter the new regime at an earlier date that the specified transition phase). 

The costs of transition should also be kept in mind. Proposals in the consultation paper such 

as the waiver of an evaluation for FCPs operating with a current food safety programme at the 

commencement of the transition period may assist in this respect. 

Conclusion 

The proposals made by MPI are a major stage in the biggest change in New Zealand’s food 

regulation for many years. MPI’s proposals will affect a large number of New Zealand’s food 

businesses. They are wide ranging and will have implications not only for the safety and 

suitability of New Zealand’s food supply, but also for the cost and ease of doing business across 

the food and beverage sector.   
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The proposals draw upon approaches that have been tried and tested through the animal 

products, wine and food safety programme regimes. As such, food businesses can be confident 

that the general regulatory model is able to operate successfully. Making sure that the general 

model will work in an efficient and cost efficient way for a particular business or industry is 

where the difficulty will lie. That requires food businesses and industry organisations to engage 

with MPI in the submission process, and at the same time to consider for themselves how the 

new regime can best be implemented within their particular industry.   

 

About the author: 

Dr John Barker is the Principal of John Barker Law, New Zealand’s only specialist food and 

beverage law firm. You can find out more at www.johnbarkerlaw.com. John can be contacted 

on 021 798 353 or john@johnbarkerlaw.com.  

 

 

http://www.johnbarkerlaw.com/
mailto:john@johnbarkerlaw.com

